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COMPANY-ABANDONMENT EXEMPTION-IN PIERCE COUNTY, WA

Decided: February 25, 2003

The Burlington Northern and Santa Fe Railway Company (BNSF) filed a notice of exemption
under 49 CFR 1152 Subpart F-Exempt Abandonments to abandon a 0.24-mile line of railroad
between milepost 28.10 and milepost 28.34 near McMillan, in Pierce County, WA. Notice of the
exemption was served and published in the Federal Regigter on January 28, 2003 (68 FR 4271-72)
(January 28 Notice). The exemption is scheduled to become effective on February 27, 2003.

The Board's Section of Environmentd Andyss (SEA) served an environmental assessment
(EA) in this proceeding on January 31, 2003. Inthe EA, SEA dated that the Washington State Office
of Archaeology and Historic Preservation (OAHP) advised that the SR. 162 McMillan Bridge over
the Puyallup River has been inventoried and archaeologicd site 45 Pl 456 has been identified and
located about 100 meters west of the tracks. 1n view of the presence of this site, OAHP recommended
that a survey for other cultural resources be undertaken in the project vicinity by qudified cultura
resource professonas. OAHP stated that the results of this survey should be provided to it for review
and evaluation. OAHP aso recommended that interested tribal representatives be notified and
consulted about this proposd. In light of this request, SEA recommended that BNSF retain its interest
in the linein unatered condition until completion of the section 106 process of the Nationa Historic
Preservation Act, 16 U.S.C. 470f. Commentsto the EA were due by February 15, 2003. No
comments were received. Accordingly, the condition recommended by SEA will be imposed.

As noted in the January 28 Notice, on December 16, 2002, the Pierce County Parks and
Recrestion Department (Pierce County) filed arequest for issuance of anotice of interim trall use
(NITU) for the entire line under the National Trails System Act, 16 U.S.C. 1247(d), in order to
negotiate with BNSF for acquigition of the right-of-way for use asatrail. Fierce County submitted a
gatement indicating its willingness to assume full financid responsibility for the management of, for any
legd ligbility arisng out of the trandfer or use of (unless the user isimmune from liahility, in which case it
need only indemnify the railroad againgt any potentid ligbility), and for payment of any and dl taxes that
may be levied or assessed againgt, the right-of-way, as required at 49 CFR 1152.29, and
acknowledged that the use of the right-of-way for trail purposes is subject to future reconstruction and
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reectivation for rail service. By facamile filed on February 10, 2003, BNSF indicated its willingness to
negotiate with Pierce County.

Because Pierce County’ s request complies with the requirements of 49 CFR 1152.29 and
BNSF iswilling to negotiate for trail use, aNITU will beissued. The parties may negotiate an
agreement during the 180-day period prescribed below. |If the parties reach amutudly acceptable find
agreement, no further Board action is necessary. |f no agreement is reached within 180 days, BNSF
may fully abandon the line, provided the condition impased in this proceeding ismet. See 49 CFR
1152.29(d)(1). Use of the right-of-way for trail purposesis subject to restoration for railroad
purposes.

As conditioned, this decison will not Sgnificantly affect ather the qudity of the human
environment or the conservation of energy resources.

It is ordered:

1. This proceeding is reopened.

2. Upon reconsideration, the notice served and published in the Federal Register on January
28, 2003, exempting the abandonment of the line described above is modified to the extent necessary
to implement interim trail usefrall banking as set forth below, for aperiod of 180 days from the service
date of this decison and notice, and is subject to the condition that BNSF retain its interest in and take
no steps to dter the higtoric integrity of the line until completion of the section 106 process of the
Nationa Historic Preservation Act, 16 U.S.C. 470f.

3. If aninterim trail uselrall banking agreement isreached, it mugt require the trail user to
assume, for the term of the agreement, full respongbility for management of, any legd ligbility arisng out
of the trandfer or use of (unless the user isimmune from liahility, in which case it need only indemnify the
raillroad againgt any potentid liability), and for the payment of any and dl taxes that may be levied or
asessed againg, the right-of-way.

4. Interim trall usefrall banking is subject to the future restoration of rail service and to the
user’s continuing to meet the financia obligations for the right-of-way.

5. If interim trail useisimplemented, and subsequently the user intends to terminate trall use, it
must send the Board a copy of this decison and notice and request that it be vacated on a pecified
date.
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6. If an agreement for interim trail usefrail banking is reached by the 180th day after service of
this decison and notice (by August 25, 2003), interim trail use may be implemented. 1f no agreement is
reached by that time, BNSF may fully abandon the line, provided the condition imposed in this
proceeding is met.

7. Thisdecison is effective on the date of service,

By the Board, David M. Konschnik, Director, Office of Proceedings.

Vernon A. Williams
Secretary



